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The foundation of  the International Criminal Court (ICC) in the Hague was one of  the 
world's biggest achievements in the area of  international law. It existence was to prove the 
maturity of  international community. Since 2002/2003, for the first time in history, 
a permanent, world-wide court has been tracking down individuals accused of  committing 
most serious crimes. Until now, 116 states ratified the 1998 Rome Treaty which established 
the ICC. However, its work appeared to be less effective than expected. Several important 
countries, like the USA, Russia, China and Israel, do not recognize the ICC's jurisdiction. 
For this reason many perceive it as the “Court for the weak ones”. All of  the 7 cases 
brought into the court until now concern Africa. Therefore, some see it as a neocolonialist 
tool of  the West towards the continent.

In the current issue of  the “Pulaski Policy Papers” our Research Fellow Jêdrzej Czerep 
analyses the current as well as future role of  the ICC. “The ICC investigates cases that 
occurred after July 1, 2002. Until September 2011, out of  over 100 cases reported, 7 ended 
up before the judge. All are from Africa. Only in the cases of  the Democratic Republic of  
Congo, Kenya, and the Central African Republic, the Court managed to transfer most of  
the defendants to the Hague. Their causes are ongoing on various stages. In 3 other cases 
the ICC met unexpected difficulties. The stories of  Ugandan Joseph Kony and Sudanese 
Omar al-Bashir were among the most controversial, and are worth a deeper analysis. The 
mistakes made then have a strong impact on the Gaddafi's regime leaders' case.”

We encourage you to read the new issue of  the “Pulaski Policy Papers”!

Editorial Staff  of  the “Pulaski Policy Papers”

The International Criminal Court – success 
or failure?

Author

Jêdrzej Czerep

  

The Casimir Pulaski Foundation is
 an independent, non-partisan think 
tank with a mission to promote 
freedom, equality and democracy, as 
well as to support actions of  
strengthening civil society. The 
foundation carries out such activities 
as conducting scientific research, 
preparing publications and analyses, 
o r g a n i z i n g  s e m i n a r i e s  a n d  
conferences, providing education 
and support for leaders in Poland and 
abroad. The Casimir Pulaski 
Foundation is one of  only two Polish 
institutions that have a partnership 
status with the Council of  Europe 
and is a member of  the Group 
Abroad – an umbrella organization 
of  top 40 Polish NGOs working 
outside of  Poland. 

ISSN 2080-8852

Fundacja im. Kazimierza Pulaskiego | Casimir Pulaski Foundation
ul. Oleandrów 6, 00-629 Warsaw, Poland, tel. +48 22 658 04 01, office@pulaski.pl



Jêdrzej Czerep

The foundation of  the International Criminal Court (ICC) in the Hague was one of  the 
world's biggest achievements in the area of  international law. It existence was to prove the 
maturity of  international community. Since 2002/2003, for the first time in history, 
a permanent, world-wide court has been tracking down individuals accused of  committing 
most serious crimes. Until now, 116 states ratified the 1998 Rome Treaty which established 
the ICC. However, its work appeared to be less effective than expected. Several important 
countries, like the USA, Russia, China and Israel, do not recognize the ICC's jurisdiction. 
For this reason many perceive it as the “Court for the weak ones”. All of  the 7 cases brought 
into the court until now concern Africa. Therefore, some see it as a neocolonialist tool of  
the West towards the continent. The problem that came visible with the case of  the 
Ugandan “Lord's Resistance Army” was the very philosophy of  justice that the ICC 
represents, that often doesn't fit to the non-European environment. However, the Court's 
biggest challenge is the one that many of  its member states do not feel obliged to fulfil its 
duties, particularly arresting the men from the ICC “wanted” list. This weakens the Court's 
authority. The case of  Libya is the next great test for the ICC: the Court's prosecutor issued 
arrest warrants for the 3 leaders of  the falling regime – the colonel Muammar Gaddafi 
(who died on October 20, 2011), his son Saif  al-Islam and Libya's chief  of  the intelligence 
Abdullah al-Senussi. Process of  any of  them in the Hague could have overshadowed ICC's 
previous weakness and could have been its first real success.

Origin and competences of  the ICC

For more than half  of  the century, lawyers have been calling for the establishment of  
a global criminal court. Processes in Nuremberg and Tokyo, with the World War 2 German 
and Japanese criminals tried, made the need particularly visible. There was a feeling in the 
United Nations that world community should be able to bring similar acts into the court 
whenever and wherever committed. The first projects of  such permanent court were ready 
back in the 50s, but the Cold War enabled its establishment. It was only possible after the fall 
of  the Berlin Wall, and the idea gained widespread support after the bloody wars in the 
former Yugoslavia and Rwanda. The representatives of  130 states gathered in Rome in 
1998 signed the act of  foundation of  the International Criminal Court, which was officially 
established on July 1, 2002. The prime role of  the ICC is to track down and try individuals, 
who committed any of  4 types of  crimes: genocide, war crimes, crimes against humanity, 
and crime of  aggression (the latter at the earliest in 2017). The parties didn't agree to add 
other proposed crimes, such as terrorism, drug trafficking, use or treat of  use of  the nuclear 
weapons, attacks on journalists, to the given catalogue. However, the Court operates in the 
countries that have ratified the Rome Treaty, it can already be called global. In the early 2011 
new authorities of  the Ivory Coast, where a bloody post-election conflict took place 
recently, voluntarily adhered to its jurisdiction. In some other cases (Sudan's Darfur and 
Libya) it was the UN Security Council that initiated the launch of  the ICC's investigation. 
The USA, which under Bush administration withdrew from the Treaty, is now increasingly 
supportive for the Court's actions. Washington took part (without the right to vote) in the 
ICC's Kampala review conference (2010), and supported the indictment against Gaddafi in 
the Security Council. It proves the Court's moral authority and the scope of  its work is on 
the rise.
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Haunted Africa?

The ICC investigates cases that occurred after July 1, 2002. Until September 2011, out of  
over 100 cases reported, 7 ended up before the judge. All are from Africa. Only in the cases 
of  the Democratic Republic of  Congo, Kenya, and the Central African Republic, the Court 
managed to transfer most of  the defendants to the Hague. Their causes are ongoing on 
various stages. In 3 other cases the ICC met unexpected difficulties. The stories of  
Ugandan Joseph Kony and Sudanese Omar al-Bashir were among the most controversial, 
and are worth a deeper analysis. The mistakes made then have a strong impact on the 
Gaddafi's regime leaders' case.

The case of  Joseph Kony

The newly formed ICC made its début with the investigation against the leaders of  the 
Lord's Resistance Army (LRA) – a case that seemed perfect for the Court. For many years 
pseudo-religious, fanatic militia has terrorised the vast areas of  Uganda, South Sudan, and 
the DR Congo, killing villagers and forcibly recruiting children to its ranks. The group 
caused around 100 thousands deaths. The Ugandan government, unable to persecute the 
LRA criminals (which is a formal requirement, the ICC acts when local justice fail) asked 
for the Hague to help in handling the issue. The arrest warrants issued in 2005 obliged the 
countries of  the region to arrest and transfer Joseph Kony, a self-proclaimed prophet and 
the leader of  the LRA, to the Court. Interpol did the same thing in June 2006. However, 
starting from July 2006, an autonomous government of  South Sudan sponsored peace 
negotiations with the LRA partisans. Their aim was to bring fighting to an end, demobilise 
the militia and enable its members to reintegrate with society. The ceremony of  signing of  
the final peace deal was set for November 2008, and was to take place in Ri-Kwangba on the 
border between South Sudan and the DR Congo. Kony's people expressed their 
willingness to put an end to the insurgency, low-level partisans started to give up the 
weapons. Dozens of  diplomats and millions of  the citizens of  the region awaited the 
ceremony, which finally didn't occur – what stopped Kony from coming out of  the bush 
was fear of  being arrested and sent to the Hague. He stressed that he would stop the war 
only when the ICC drops the warrant. The Court, obviously, couldn't have done that – 
otherwise it would had denied its very reason for existence, and lost seriousness. The 
chance for peace was lost and the LRA fighters continue to attack civilians in several 
countries of  the region.
The case of  LRA brought an important question to the daylight: what is more important – 
peace or justice? And finally, is the same model of  justice applicable in different societies? 
The ICC is the expression of  the European model of  the retributive justice – when you 
cause a harm on somebody, you should be punished with adequate harm. This is an ethical 
assumption that social harmony is being restored once the criminal is punished. Traditional 
African systems are based on the model of  restorative justice – conflict comes to an end 
when a person who violated life of  the community meets his victims, compensates them 
their loss, is being pardoned and welcomed back in society. In this scheme the stress is put 
on the well-being of  the victims, and not – as in retributive systems – on the abstract “sense 
of  justice”. Restorative justice proved to be effective in bringing peace back to South Africa 
(Truth and Justice Commission) and Rwanda (gacaca courts). A commission similar to the 
South African one has recently been established in Ivory Coast – and again there is a risk its 
efforts could have been spoiled by the process in the Hague, launched in October 2011. 
The ICC's arrest warrants, issued with the intention of  ending the atrocities being 
committed by the LRA, had the opposite effect – they prolonged the militia's activity and 
blocked a unique chance for peace. 
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The conflict in Libya made the voices against the ICC's destabilizing role heard. George 
Friedman, analysing why it took six months on NATO bombing before Tripoli fell, stated it 
was the vision of  the process in the Hague (on table since March 3, 2011) that made 
Gaddafi and his people unwilling to surrender (Libya: A Premature Victory Celebration, 
„Stratfor”). According to G. Friedman, “eliminating the option of  a negotiated end to the 
war by the means of  international courts may be morally satisfying, but it causes wars to go 
on and casualties to mount”. American political scientist asked what is more important: “to 
alleviate the suffering of  people or to punish the guilty”? And answered that the aims of  the 
intervention (to protect the civilians and topple Gaddafi) could have been achieved faster 
and with less loss of  life via “negotiated exit with guarantees against trials in the Hague”.

The case of  Omar al-Bashir

The Sudanese president Omar al-Bashir was the first acting head of  state wanted by the 
ICC – on March 4, 2009 the Court issued respective arrest warrants for crimes against 
humanity and war crimes in Darfur where 300 thousands people have died since 2003. In 
consequence, each president's trip abroad could have ended with the shameful arrest at the 
airport and transfer to the Netherlands. Having the acting head of  state brought to the 
court would be a clear signal to all the repressive regimes that their power over their own 
citizens is not unlimited. However, things started to go bad for the ICC soon after. The 
African Union condemned the warrant. Its rotating president M. Gaddafi called the 
Union's member states to ignore the ICC. The leaders gathered on the Arab League summit 
in Doha (late March 2009) stated that peace in Darfur can only be achieved by the dialogue 
between all the sides of  the conflict, including Bashir. Apart from that, Sudanese president 
received support from the Conference of  Islamic States (57 nations), which declared the 
ICC's indictment illegal. The final blow to the Court's plans came in July 2009 with the 
Bashir's trip to Chad, first country that ratified the Rome treaty he visited. There were no 
legal doubts for Chad – the wanted criminal should have been immediately arrested. 
Instead of  doing so, president Idriss Deby gave the Sudanese symbolic “keys to 
N'djamena”, the Chadian capital. Chad, which fought war with the Sudan recently, 
calculated – whether to fulfil its duty towards the ICC and risk a new armed conflict with its 
neighbour, or to forget about the international justice and keep peace at its eastern border. 
The second option turned to be more attractive for president Deby, which was disastrous 
for the Court's reputation. After Chad, ICC member states stopped restraining themselves 
from hosting those wanted by the Hague. It seemed hopeless when Ugandan president 
Yoweri Museveni invited Bashir for the AU summit to Kampala (November 2009). The 
ICC review conference was to be held in the same city within months. It was only the strong 
reaction of  the NGOs, after which the invitation was cancelled, that helped to avoid the 
Hague's final loss of  face. Among the countries that hosted Bashir recently, there were 
Djibouti, Kenya, and South Sudan. The latter had him attending the formal declaration of  
independence in July 2011. Juba hosted the “wanted man” despite previous declarations 
that it would recognize the ICC's jurisdiction. As did Chad, South Sudan decided it's 
priority was to keep good relations with its former enemy. In August 2011 Burkina Faso, an 
ICC member state, declared it was ready to give asylum to the deposed Libyan leader 
M. Gaddafi, who is wanted by the ICC. It wouldn't be possible without the previous 
impunity of  the states that hosted Bashir.
The case of  Bashir proved to be unfortunate for many reasons. The strong reaction of  the 
Arab and Muslim nations, many of  which ratified the Rome Treaty, could be explained with 
the worst possible moment for the warrant to be issued. Just couple of  weeks before, 
(December 2008-January 2009) the Israeli invasion of  the Gaza Strip cost more than 1400 
lives of  the Palestinians, mostly civilians. Countries that are sympathetic to the Palestinian 
cause felt deeply frustrated when the UN and the ICC proved to be unable to prosecute, or
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at least reprove, the Israeli military. In their opinion the West, when taking a strong stand on 
Bashir, leader of  the Islamic party, showed double standards.

Recommendations

1. In order to work effectively, the Court needs to discipline its member states. To do so, it 
must take into consideration the political circumstances of  particular cases. To keep its 
moral stand it must analyse whether issuing a warrant is an obstacle to peace.

2. The EU should develop its own mechanisms facilitating tracking down the criminals 
wanted by the ICC, as did Interpol and the UN.

3. The USA shouldn't both support and boycott the ICC – it raises questions about the 
selectiveness and double standards that spoil the Court's reputation.

4. The ICC needs a boost to overcome its previous weakness. Bringing strong and 
influential leader before the judge could play such a role. The Court needs to capitalize the 
good atmosphere to capture colonel Gaddafi's regime leaders.

5. After many doubts were raised about the circumstances of  Gaddhafi's death, the new 
Libyan authorities need to prove they are committed to the international standards of  
justice. Proper cooperation with the ICC would have been highly beneficial for the Libyan 
government now.
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The Casimir Pulaski Foundation 

Pulaski Policy Papers 

is an independent think tank which specializes in foreign policy, with a mission to promote 
freedom, equality and democracy, as well as to support actions of  strengthening civil 
society. The foundation carries out activities both in Poland and abroad, among others in 
Central and Eastern Europe and in North America. 

The Casimir Pulaski Foundation was founded due to political changes that took place in 
Poland after 1989. The principal values of  Casimir Pulaski (freedom, justice and 
democracy) are an inspiration for every initiative undertaken by the Foundation. A few of  
the Foundations activities include: conducting scientific research, preparing publications 
and analyses, organizing seminaries and conferences, providing education and support for 
leaders (www.instytutprzywodztwa.pl).

The Foundation is the main organizer of  the Warsaw Regional NGOs Congress 
(www.warsawcongress.pl), the co-organizer of  the Academy of  Young Diplomats 
(www.diplomats.pl) and publisher of  the Communication Platform for 
Non-Governmental Organizations (www.non-gov.org). 

The Foundation also awards the Casimir Pulaski Prize “The Knight of  Freedom” to 
outstanding people who have made a significant contribution in promoting democracy. So 
far the prizewinners were: Professor W³adys³aw Bartoszewski, former Minister of  
Foreign Affairs of  Poland, historian Professor Norman Davies, Alaksandar 
Milinkiewicz, leader of  democratic opposition in Belarus, Lech Wa³êsa and Aleksander 
Kwaœniewski, former Presidents of  Poland as well as Javier Solana, former High 
Representative for Common Foreign and Security Policy, Valdas Adamkus, former 
President of  Lithuania, and Bernard Kouchner, former Minister of  Foreign Affairs of  
France.

The Casimir Pulaski Foundation is one of  only two Polish institutions that have 
a partnership status with the Council of  Europe. More about Foundation at: 

are the analyses of  foreign policy, international economy and domestic politics issues, 
essential for Poland. The papers are published both in Polish and English. Researchers 
willing to publish their articles in the Pulaski Policy Papers are asked to contact the editorial 
office (office@pulaski.pl). If  you would like to receive new issues of  PPP please add your 
e-mail at www.pulaski.pl.

www.pulaski.pl. 
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